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Promoting the Canons of Ethics 


Aue the many constructive accomplishments of the Florida Bar during 
the past year, not the least was the Institute on Legal Ethics conducted on 
February 26 and 27 at the University of Florida in Gainesville. The first of its 
kind to our knowledge ever conducted, this event featured along with panel 
discussions and seminars addresses by Henry S. Drinker, ex-chairman of the 
A.B.A. ethics committee and author of the recent book Legal Ethics; George 
E. Sokolsky, commentator, journalist and author; Shelden D. Elliott, president 
of the Association of American Law Schools; Charles E. Clark, judge of the 
United States Court of Appeals for the Second Circuit; and Owen J. Roberts, 
former justice of the Supreme Court of the United States. Attendance was over 
two hundred, including a number from other states. 


It is incredible, when you think of it, that there are jurisdictions in this 
country that have not yet adopted canons of ethics which their lawyers and 
judges are obligated to heed. Once canons have been adopted, little or nothing 
is done anywhere to bring them affirmatively to the attention of the lawyers. 
In more than one state, the fact that there were no canons in force was unknown 
until bar officials were asked for a copy of them. In others which have passed 
resolutions adopting the A.B.A. canons, there is uncertainty whether subse- 
quent amendments to those canons are included. These and other amazing 
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deficiencies have been unearthed by George E. Brand in the course of gather- 
ing materials for his book, Bar Associations, Attorneys and Judges — Function, 
Ethics and Discipline, to be published by the American Judicature Society in 
the near future. One of the greatest benefits likely to flow from the publication 
of this important volume is the stimulus it should give to the bench and bar 
of all states to do what is necessary to see that their canons of professional and 
judicial ethics are completed, brought up to date, and made to conform as far 
as possible with those of the American Bar Association. 


But that is only half of the job. Many lawyers never have read the canons 
of professional ethics, and some judges still do not know that canons of judi- 
cial ethics are in existence. There is need for development of a systematic, con- 
tinuing program of promotion of the canons to impress them upon the minds 
of those who are supposed to live in accordance with them. We have already 
mentioned in these pages the practice of some bar journals of publishing the 
canons one at a time from month to month. There should be wide publicity 
and discussion of opinions of ethics committees. Institutes like the Florida one 


should be held elsewhere. 


This is as good a time and place as any to pay tribute to what the pub- 
lishers of the Martindale-Hubbell Law Directory have done along these lines. 
Most lawyers know that for some years the canons of ethics have regularly 
appeared in the annual volumes of that directory. What many do not know 
is that two years ago Martindale-Hubbell, Inc. commenced a permanent pro- 
gram of supplying without charge reprints of those pages of its directory to 
the American Law Student Association for free distribution to all students in 
all approved law schools in the United States. In 1952, 45,000 were printed 
and distributed, and last year 15,000 more went to the newly-enrolled first-year 
students. The project had its inception in 1947, when Alfred J. Schweppe of 
the Seattle bar persuaded the Washington State Bar Association to make such 
a distribution to law students in that state. He urged a similar project upon the 
American Bar Association, but it was held up by lack of funds until Martindale- 
Hubbell, Inc., agreed to contribute the printing and the A.L.S.A. undertook 
the job of distribution. 


We commend the A.L.S.A. and our friends Al Schweppe of Seattle and 
Ed Nofer of Martindale-Hubbell for this most important step toward bringing 
the canons to the attention of prospective members of the bar during their 
most impressionable years. We wish it might be extended to unapproved law 
schools as well. As long as students from those schools go out into the pro- 
fession, they need the canons just as much, if not even a little more. Couldn't 
the state and local bar associations lend a hand here and see that the rest of 
this great job is done? 
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“JUDICIAL COUNCIL FACES EXTINCTION” said a recent headline in the 
New York Times. The Temporary Commission on the Courts, it seems, had 
recommended that the Judicial Council be replaced by a modern state court 
administrative office like those of New Jersey and the federal judiciary. This 
proposal was shelved in the legislature after strong opposition was en- 
countered. Meanwhile, however, the Judicial Council’s appropriation was 
reduced from $55,000 to $10,000, and statutory authority for its executive 
secretary and other staff members eliminated. Once before the Judicial Coun- 
cil’s opponents were prevented from destroying it only by Governor Dewey's 
veto. Can it be possible that the bench and bar of New York will permit 
this useful body to be lost as an inadvertent by-product of what was supposed 


to be a reform movement? 


Directors to Meet in Washington May 20; Portland 
Luncheon is May 26, and Annual Meeting August 19 


Three events are on the American Judica- 
ture Society's calendar for the coming 
months. First is a breakfast meeting of the 
Society's officers and directors to be held in 
the Jefferson Room of the Mayflower Hotel, 
Washington, D. C., at 8:00 a.m., Thursday, 
May 20. This will be during the annual meet- 
ing of the American Law Institute, and im- 
portant matters of business will be con- 
sidered. 

Following the successful breakfast meeting 
of the Society in Atlanta on March 6, at which 
Judge Philbrick McCoy and Mr. N. R. How- 
ard delivered the addresses which are pub- 
lished elsewhere in this issue, we were invited 
to sponsor a similar program at the regional 
convention of the American Bar Association 
to be held in Portland, Oregon, the last week 
of May. It is to be a luncheon meeting in the 
Rose Room of the Multnomah Hotel, Port- 
land, Wednesday noon, May 26, and the 
program will consist of a panel discussion of 
courtroom publicity by a judge, a lawyer, a 
representative of the press, and a representa- 
tive of the radio and television interests. 

The annual meeting of the American Judi- 
cature Society will be held as usual during 
the annual convention of the American Bar 


Association. It will be a luncheon meeting 
in the North Ballroom of the Conrad Hilton 
Hotel, Chicago, Thursday noon, August 19, 
1954. Further announcement of this meeting 
will appear in the June and August issues of 
the JOURNAL. 

All members and friends of the American 
Judicature Society and all persons interested 
in the administration of justice are invited 
to the Portland and Chicago luncheons. The 
Chicago program will be followed by a short 
business meeting for election of directors, and 
a short directors meeting for the annual elec- 
tion of officers. Tickets will be on sale at the 
luncheon and dinner ticket counter in the 
Multnomah Hotel, Portland, and the Conrad 
Hilton, Chicago. 

The entire Portland regional convention 
will feature three days, May 24 through 26, 
of legal institutes on topics of interest to 
practicing lawyers, together with meetings 
of many A.B.A. sections and committees, ad- 
dresses by prominent national figures, and 
an entertainment program that will appeal to 
both gentlemen and ladies. For information, 
registration and hotel reservations, write to 
James C. Dezendorf, general chairman, 800 
Pacific Building, Portland 4, Oregon. 





A Newspaper Editor 
Looks at Canon 35 


By N. R. HOWARD . 

















Lord Erskine, later Lord Chancellor 
of England, once put up a classic 
argument in defense of the wild and 
even lawless character of free pub- 
lication. It is no liberty, he said, 
always to be law-abiding and con- 
formist. True liberty is like the 
mountain torrent which in the spring 
rushes and roars through the pas- 
tures below, smashing dikes and 
carrying to their doom some of the 
sheep from the pasture herds. But 
dam up the mountain torrent, re- 
strict the spring floods to “orderly” 
water, and it will fail to bring from 
the hills the nourishing and fertiliz- 
ing elements, through which the pas- 
ture keeps its grass through the hot, 
dry summer and fall so that all the 
flocks may eat and survive... . If 
there is an analogy applicable to the 
great, wild, free, nourishing Ameri- 
can press, I leave it to you to draw. 











N. R. HOWARD is editor of the 
Cleveland News, a director of the 
Associated Press, and a member 
and former president of the 


American Society of Newspaper 
Editors. 


T ue INSTINCT to be dogmatic is very old 
in the human race. All our lives, we search 
for laws and rules that represent truth and 
virtue, and, as often as we dare, we assert 
these will never change, no matter how much 
the world, science, or the increase of mass 
intelligence may work on them. 

At the bottom of our hearts, we are driven 
by desperation to discover whatever we can 
— some things! — which will defend us against 
despair of uncertainty, of reform, of reali- 
zation of error, of the devilishness of mis- 
conception. So, as often as he dares, man 
legislates for eternity; not very often, but, 
when he does, with a solemn fiercenéss. 

Thus the legend of the laws of the Medes 
and the Persians which never could be 
amended, and thus today the custom of 
shaking our heads in sorrow at national and 
state supreme courts as they reverse themselves 
and their constitutions with increasing veloc- 
ity. Our hearts cry out: “But there must be 
some things which are fixed and forever 
determinable, on which we can build our 
civilization.” We yearn to believe that our 


(Continued on page 168) 





PHILBRICK McCOY is judge of 

the Superior Court of California, 

Los Angeles County, and co-author 

with Judge Orie L. Phillips of ° 
the recent book Conduct of Judges 

and Lawyers. 


An INVITATION to address a meeting of 
the American Judicature Society is a challenge 
to be accepted in the hope that what we 
may have to say will further its stated pur- 
pose. Nearly forty years ago the Society 
sought “the assistance and co-operation of all 
persons, lawyers or laymen, in furtherance 
of improvement in the administration of jus- 
tice in order that we may have a social and 
political system, no part of which is un- 
worthy of our highest ideals.” The response 
the Society received then and has continued 
to receive has made it powerful within its 
field. Under the leadership of Dean Harno it 
can only go forward in the years to come. 


Canon 35 


A month or so ago Mr. Howard and I 
agreed to discuss the “differing points of 
view with respect to the problems involved 
in Canon 35 of the A.B.A. Canons of Judicial 
Ethics having to do with publicity of court- 
room proceedings.” When I set about to put 
down on paper my views on this subject I 
got to wondering whether there really are any 
substantially “differing points of view” be- 
tween the press on the one hand and the 


(Continued on page 169) 


The Judge and 
Courtroom Publicity 


By PHILBRICK McCOY 











“When the courtroom is invaded by 
an army of reporters with cameras, 
sound recording devices and tele- 
vision equipment, no judge, with all 
the power of the law at his command, 
can maintain the order and decorum 
which are essential to the intelligent 
discharge of the court's proper func- 
tions. Under such circumstances he 
might as well try to hold court in a 


circus tent with the circus going full 
blast.” 














JOURNAL OF THE AMERICAN JUDICATURE SOCIETY 





Vol. 37, No. 6 


A Newspaper Editor Looks at Canon 35 
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civilization and philosophies will last, in the 
face of history’s record showing the parade 
and the progressive terminabilities of all 
civilizations. 

I myself am so artless as to have written 
editorials on the same day about the undying 
character of fundamental American principles 
and the spectacles of other systems of fun- 
damental principles around the world blow- 
ing up into the smoke of Things Past. Good 
citizens with their every thought protest the 
inevitability of change, and call their pro- 
tests “orderly thinking” and “orderly pro- 
cess.” 

There hardly in the world’s history was 
anything more orderly and accepted among 
nations than to bare one’s head and to kneel 
in the presence of one’s king or queen, and 
the only reason we do not do so today is 
that our civilizations arranged that we should 
run out of kings and queens before whom 
to kneel. In the most tyrannical and death- 
dealing dictatorship of today, people do not 
kneel to the sack-suited successors to kings. 
Yet a mere 200 years ago the orderly-minded 


citizen would have insisted that here was a 
custom which would last eternally. 


Of course, we translate our yearning for 
dogma into use of the absolute and the im- 
perative in all our laws protecting a free and 
equal society. If nations had used a statute 
to enforce personal respect for the crown, 
it would have been stated like this: 


“All citizens shall uncover their heads and 
kneel in the presence of the sovereign.” 
Period. 

No exceptions to cover the lame, the halt, 
and the blind on their litters, waiting in line 
for the magic touch of the royal hand; nor 
for the sovereign’s permission to a citizen to 
rise or to put on his hat lest his pneumonia 
become worse; nor for the day after tomor- 
row, when there would be no more sovereigns 
to uncover for. 


If I wished to be playfully controversial 
about quite a serious matter of modern law 
and order, I could point to an equally dogma- 
tic statement which has in it neighter omnis- 
cient flexibility nor thoughts for the morrow: 


(Continued on page 170) 


PUBLIC TRIAL is one of the precious heritages of our system of justice. But not every- 

body can crowd into the courtroom as these people did at the Mack Ingram trial in the 

Caswell County courthouse, Yanceyville, N. C., in November, 1951. Most of us depend upon 

the regular news distributing agencies to keep us informed as to what is going on in the 

courts of America. We need their regular reports to be assured of the continued free and 
fair administration of justice in our courts. Wine Wortp Puoro. 
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The Judge and Courtroom Publicity 


(Continued from page 167) 


bench and bar on the other. Let’s take a 
look at the canon and its rather brief his- 
tory and see what the “problems” are. 
Some of us are old enough to remember 
the shockingly disgraceful events of some 
thirty years ago which led to the adoption 
of Canon 35. The conduct of a substantial 
part of the press in reporting several notorious 
trials, allowed by the courts without pro- 
test from the bar, constituted a perversion 
of justice which may be compared for offen- 
siveness with Star Chamber proceedings of 
English history. You might examine the early 
pages of the JOURNAL OF THE AMERICAN 
JupicatureE Society to refresh your recollec- 
tions with regard to the Hall-Mills case, the 
Gray-Snyder case, and the “Peaches” Brown- 
ing case. Some years later these were fol- 
lowed by the Hauptmann case. In 1935 the 
late Newton D. Baker stated that “no trial 
in this country has so degraded the adminis- 


(Continued on page 175) 





A TEAR FALLS to the cheek of Mrs. Romelle 
Roosevelt as she testifies on the witness stand, and 
an alert photographer snaps her as she wipes it away. 
Probably even he would admit that the flash of a 
flashbulb at a time liké this is no help to a witness 
in maintaining composure. Wine Worwpo PxHoro. 


PHOTOGRAPHERS IN ACTION just before the opening of a hearing in the Pasadena 


Superior Court in the recent widely-publicized case of Roosevelt v. 


Roosevelt. Seven 


cameras may be seen trained on Mrs. Roosevelt in addition to the one that took this picture 
and probably others out of range of it. The arrow points to Jimmy Roosevelt. In fairness 
it should be emphasized that these pictures were taken with Judge Kauffman’s permission, 
but it quickly became apparent that he would have to call a halt, which he did. Here 


you can see why. 


Wine Wort Puoro. 








170 JOURNAL OF THE AMERICAN JUDICATURE SOCIETY 


Vol. 37, No. 6 


A Newspaper Editor Looks at Canon 35 


(Continued from page 168) 


“Canon 35. Proceedings in court 
should be conducted with fitting dignity 
and decorum. The taking of photographs 
in the court room, during sessions of the 
court or recess between sessions, and the 
broadcasting of court proceedings are 
calculated to detract from the essential 
dignity of the proceedings, degrade the 
court, and create misconceptions with re- 
spect thereto in the mind of the public, 
and should not be permitted.” 

The conceptor of this rule, a sincerely 
honorable and accepted agency, now sees 
this rule adopted by many state court sys- 
tems. The benefit of the rule did not extend 
to the federal court system, which during its 
lifetime already has prohibited photography, 
broadcast, or telecast, without serious chal- 
lenge. 


Refining of the Legislative Process Needed 


In one sense, the upright lover of the or- 
derly procedure might have hoped that this 
important prohibitive enactment might have 
been produced as statutes by state legisla- 
tures, for in the process of conceiving, grind- 
ing, and testing new law, our legislatures 
submit the ideas, language, and purpose of 
new law to subjective opposition, debate, re- 
writing, and general argument in committee 
and on the floor. (Certainly our statutes are 
the better for this refining process. ) 

I can imagine the American Bar Associa- 
tion viewing with horror and hopelessness 
the project of appeal for this reform to 
forty-eight state legislatures of variegated 
character, especially since it has in its hands 
the instruments of control of court procedure 
which come from the professional monopoly 
in our courts. 

But I do say that this particular piece of 
dogma would be more effective and better 
understood if it had been subjected to the 
refining process. To begin with, it labels it- 
self a rule for court decorum and dignity, 
but it mentions only two of an obvious dozen 
sources of danger to this decorum and dignity, 


so that its completeness of purpose might be 
debated. 


Once I was a court house reporter, and 
once I was threatened with a contempt ac- 
tion by a white-haired judge because my 
shoes squeaked as I prowled across the court 
room during a trial. But the judge knew | 
had the daily chore of dropping in and sam- 
pling the running affairs of twelve courts 
within a necessary two-hour period, and 
neither he nor the other judges ever ob- 
jected to my interruptive entry during con- 
duct of trials, or my chatting with bailiff and 
clerk about the proceedings; which I recall 
to have been nothing to raise the decorum 
and dignity of these courts, and far more up- 
setting and diversive than one case of 
squeaking shoes. 

I find nothing in Canon 35 to cover peri- 
patetic journalist invasions or squeaking 
shoes; nor anything to cover the time-honored 
custom of police magistrates all over the 
middle west of inviting reporters to sit beside 
them on the bench during trials and hearings, 
thereby degrading the dignity and decorum 
of these courts of record. 


Geographic Indefiniteness 


The canon seems not sufficiently explicit 
geographically about where photographs may 
not be taken. Within the month, a state judge 
in Cleveland, who enforces the rule in his 
court room, interposed no objection, when 
given the chance, to our photographers op- 
erating in an adjoining vacant courtroom on 
a witness who had collapsed on the stand in 
His Honor’s court and had been taken next 
door for resuscitation. 

Almost the same week, an exactly com- 
parable Pennsylvania judge less than 200 
miles from us forbade photography of a trial 
defendant in the lobby of the county jail on 
another floor of the court house. In New York, 
newspaper photographers are restricted to 
photos on the court house steps, no further. 

In most midwestern and western states 
and in some federal district court houses, 
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A PART of the audience that heard Mr. Howard and Judge McCoy deliver these addresses 








in the Exhibition Hall of the Atlanta Biltmore Hotel, Atlanta, Georgia, on March 6. 


news photography goes on in the hallways 
outside the trial court room. | am sure that 
in our state, whose supreme court has just 
embraced this canon, I could manage a sur- 
vey of interpretive enforcement of the canon 
as wide as the Atlantic Ocean and depending 
on each judge’s notion as to how much terri- 
tory the canon is presumed to cover. And I 
think I could find judges here and there who 
are not above helping induce a newsworthy 
court room person to pose for pictures out- 
side in the hallway. These are likely to be 
the judges who are up for re-election this 
year. 

I suppose that, as it is drawn, the canon 
must submit itself to each judge for inter- 
pretation. It gives him no real directions as 
to locale and extent of jurisdiction. You must 
realistically remember that there constantly 
are plaintiffs and defendants and plaintiff's 
lawyers and defense lawyers who willingly 
and selfishly work for photographic benefits 
in print. I would drop dead in the hour when 
one of our prosecuting attorneys in charge of 
a sensational murder trial would decline our 
invitation to pose in an empty court room for 
a facsimile photo of his argument to the jury, 
with one hand majestically aloft and the flash 
of Demosthenes on his brow. A judge does 
not forthrightly interfere with counsel’s pro- 
clivities in this direction. 


“Calculated” by Whom? 
These two special evils, photography and 
broadcasting (I am still poking fun at the 





language of the canon) “are calculated,” it 
says, “to detract from the essential dignity of 
the proceedings,” etc. Calculated by whom? 
This language is like the traditional and de- 
lightful defensive form of English used in all 
military communications, with which the 
militia men among you are familiar: 

“It is requested that . . .” — “It is presumed 
that . . .”—“It is believed that... .” 

Without any clew, on penalty of court 
martial, to the agency which requests, pre- 
sumes, or believes certain solemn findings. 


In my opinion, it would have been more 
effective had the canon said: “. . . calculated 
by the American Bar Association to detract 
from the essential dignity of the proceed- 
ings.” At least there would have been an 
anchor there for some highly respectable per- 
sons who might wish to measure the calcu- 
lations. I do not know whether it would be 
correct to say, “calculated by a majority of 
the state and municipal judges of the United 
States,” for if a majority of these in their 
professional and association proceedings ever 
did calculate to this effect they got no broad 
public attention for their estimates. 


We had a hard time, some years ago, get- 
ting our state and city judges into robes, and 
the differences in their opinions of the reform 
were barbarous and shocking. 

At any rate, the canon didn’t need to be so 
cryptic about the calculation and the calcula- 
tors. But that brings up another point in the 
advantage of the refining process of a legisla- 
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ture to which I could wish this rule, as a 
statute, could have been subjected, to temper 
its steel. In the case of a proposed statute, it 
would have been necessary to present, 
demonstrate, and file evidences of known 
abuses, case by case, incident by incident, 
which called for this reform; and the legis- 
lative process would likely have insured that 
this evidence got to the minds and attention 
of the public, which again likely would have 
been sympathetic to it. 


I suppose this evidence could be produced, 
demonstrated and recorded for this purpose. 
That is, in support of this canon. I mean 
evidence of contestants at law having had 
their rights abridged by photograph and 
broadcast activity in courts over the land, 
possibly resulting in mistrials, reversals, 
changes of venue, and filing of protests. I do 
not believe there has yet been any very 
formal public demonstration of evils and in- 
justices to support the canon on a national 
level, and I suggest the efficacy of such a 
demonstration; to take the issue out of the 
realm of opinion, conversation, and surmise. 


In my opinion, it is still there — without 
question as to the real existence of the issue; 
and if the American Bar Association has made 
a report of case findings I am sure the re- 
port has not yet received any real popular 
attention. 


I feel compelled to try to talk as objectively 
as possible about newspapers and their prac- 
tices which have brought up this reform. I 
suppose as a class and a mass, newspapers 
more trenchantly defy any attempts at gen- 
eralities and oversimplification than any 
other form of enterprise, which is what they 
must do to remain at their highest concep- 
tion as an institution. Newspapers are alike 
in that they are commercial endeavors, alike 
in the hasty and headlong sprawl in which 
they necessarily move and act, and alike in 
a relative special area of freedom, thanks 
to a phrase in the Bill of Rights which was 
intended to let anyone with a printing press 
do as he pleased at his own civil risk. 
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Newspapers Not a Public Utility 


Newspapers have not, therefore, been de- 
clared public utilities and so regulated, they 
suffer none of the limitations surrcunding 
financial institutions, they have not been 
forcibly subsidized like the farmers, and they 
have not been driven into a national closed- 
shop union like the doctors and engineers. 

The newspapers support and exploit this 
freedom in as many thousands of ways and 
in as many thousands of sets of circumstances 
as there are that many types of daily and 
weekly journals. In function, newspapers 
range all the way from the pure asceticism of 
the Christian Science Monitor (which reports 
only progress, never evil) to the cold realism 
of the Wall Street Journal, the longevity of 
the New York Times, and the devoted self- 
virtue of the Chicago Tribune. Almost every 
newspaper feels it has an individual mission 
of some kind, which is frequently hard to de- 
tect. We all have the inalienable right to 
sell our daily reports to whomever will buy. 
Therefore the competition is as efficient, in 
a cold-blooded way, as any with which you 
may be familiar. 

We act many times as the enemies or ob- 
stacles to other professional and commercial 
endeavors, since a good many endeavors are 
felt to work best in confidential atmosphere, 
and one result of this friction is that news- 
papers are regarded with varying degrees of 
distrust by all the professional classes, in- 
cluding lawyers, and most other commercial 
enterprises. 

In the heedless and careless activity to 
which we are doomed by daily birth-and- 
death, we have only one salvation. That is, 
that we are read by all. Without sympathy, 
except on reformist occasions, without ap- 
plause, but read with the regularity of the 
passing of time. 

This psychology has produced a phenome- 
non in our free society which is without 
parallel: - Newspapers have acquired a fluid 
character like water. They will filter, flow, 
and ebb into all spaces where no formal re- 
sistance exists. If we cannot take photos in 
the courtroom, we will take them in the hall 
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ways; if we cannot take them in the hall 
ways, we will take them on the court house 
steps. If we cannot learn facts from an open 
court session, we will endeavor to learn them 
from participants in chambers. If our in- 
quisitiveness is put off, suspicion redoubles 
our efforts. When we can invade privacy in 
the interest of popular interest, we will try 
to do so. The one reason for this phenome- 
non is the insatiable desire of the American 
people for the daily news report of a free 
press. 

To exemplify, let me narrow this phenome- 
non’s effect down to newspapers and lawyers. 
Do you suppose the authors of Canon 35 for 
the improvement of the courts of the land 
were so revolted at the arrant audacities of 
court-room photography and_ broadcasting 
that they gave up reading their newspapers 
morning and evening? It never would have 
occurred to them to do so. They —the 
lawyers of America—are better informed 
about all matters about which they wish to 
know than any lawyer class elsewhere in the 
world; because the American newspaper 
today is that far ahead of the press of the 
other parts of the civilized world. 


In speed, in accuracy, in independence, 
and, if you please, in ingenuity and audacity 
with which the newspapers gather and pub- 
lish news that you, not merely as lawyers but 
as citizens and individuals with ideals and 
aspirations, will read, remember, and _ talk 
about. 


What if we dwell too childishly on Marilyn 
Monroe’s quivering form? You thereby are 
notified of a hallucination that has become 
national and important; and you have news- 
papers to thank for your acquaintance with 
all national and important hallucinations. 


The Foreign Practices 


Do you think that from the British, the 
French, the Dutch, or the German press you 
would learn the facts about life in a home 
community as you get these in your home 
city paper? We are miles beyond them in 
comprehension of public interest and public 
needs. I have heard that some lawyers admire 
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the British restrictions on press reports of the 
courts, for which some sound reasons can be 
advanced. But are you willing not to know 
as much about your courts as you regularly 
are told now by your newspapers, for under 
the British restrictions you will not know 
nearly as much? Do you know what it would 
be like to depend on British newspapers for 
information, which now and here comes to 
you so casually and unconsciously, about the 
affairs of your county, state and nation? 


I heard the General Manager of the Asso- 
ciated Press last Saturday discuss what news 
in this country would be like if continental 
press rules and customs were applied to 
American crime and corruption reports, in- 
cluding the rule of using merely initials to 
designate police quarries or criminal defend- 
ants; which rules and customs prevail today 
in France, Belgium, Holland, and Switzer- 
land. He paraphrased this well-known story: 


“Chicago, Feb. 14, 1929: —Ten gang- 
sters were found shot dead in a North 
Side garage today, apparently by gang- 
sters of a rival organization. The initials 
of the dead were A.C., W.J., A.L., M.N., 
T.G., T.O., C.A., D.A., L.O., and B.L., 
most of whom were convicts or sus- 
pects under the prohibition laws. A 
witness told of seeing men in police- 
men’s uniforms run from the garage 
carrying sub-machine guns. Police be- 
lieve the victims were executed under 
gangland code law by a band operating 
in the interests of A.C.” 


Incidentally, who was it who rescued Chi- 
cago from this era of terror and breakdown of 
justice? Let us say it was well-informed and 
courageous citizens, whose courage was their 
own but whose information came from their 
daily newspapers. 


Now, how did America produce this best- 
informed institution of newspapers organized 
for private profit, to make us the best- 
informed people in the world? America pro- 
duced it because newspaper enterprisers 
have fought militantly for the freedom to 
publish at their own risk. 


Our newspapers never sold out to the 
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government foreign office as newspapers 
have done in other civilized countries of the 
world. Heedless as they are, our newspapers 
have insisted on exposing facts, at whatever 
risk, that readers wanted to know; actually 
the “rights” of people to know never have 
been completely settled under our laws. 
And this is the real reason that people 
go on reading newspapers every day regard- 
less of the disdain of philosophers in various 
classes; so that in 1953 daily newspaper cir- 
culation reached an historic all-time high of 
54,000,000 daily and 45,000,000 Sunday. 


Newspapers Do Respect the Courts 


I assure you that, singly, and as a class, 
newspapers are not without some caution, 
some conscience, and some common sense. 
Even in their most feudal operation, they do 
not wish the courts of the land to be without 
dignity and decorum. They do not wish to 
prejudice the rights of defendants or liti- 
gants; they do not wish the court system of 
the free society to be endangered. 


Almost all of us recognize the necessity of 
a judge of a court of law to be the arbiter 
of the rules of fair play in his court. News- 
papers will expose or campaign against judi- 
cial misfits, tyrants, or crooks, but their 
normal attitude must be to regard the judge 
as master of his court’s procedure. 

It might have been better —I am not dog- 
matic or even fully enough informed about 
this, but say it “might have been better” — to 
leave to each judge the circumstances in 
which news photography would be appro- 
priate, recognizing that there will surely be 
times when it is not appropriate. As I have 
said, even the canon leaves a considerable 
element of decision to the individual jurist. 
Persons acquainted with court procedure will 
foresee conditions in which photographs 
would impose no risk of injustice and might 
even serve to benefit newspaper readers with 
comprehension of a court’s procedure. 

Let us imagine a courtroom scene around 
the application made to the court of public 
officials for an important improvement, in 
which no clash of emotions, wits, or facts 
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is likely to develop. No such scene depicted 
in print would degrade a court. Let us 
imagine a jurist who is probing community 
affairs from the bench. The emphasis of a 
published photograph might assist the court's 
purpose. About 15 years ago, just such court- 
room photographs were taken of a Judge 
Ferguson sifting from the bench the elements 
of corruption in Detroit. The pictures were 
undeniably a help to the “one-man grand 
jury” operation and produced out of a judge 
a United States senator of skill and talent. 
So with other kinds of court cases. 

| believe that one of the awkward _pos- 
tures in our system of law is to make a judge 
accountable for and master over the con- 
tempt actions in his court, so that any jurist 
with a tendency to hysteria or bullying tac- 
tics takes the position of complainant and 
arbiter. We had in Cleveland a celebrated 
contempt case in 1928 in which a judge 
sought to punish a newspaper for declaring 
he had been cowardly and over-lenient, only 
to have the higher courts set back his action 
virtually on the grounds that he had indeed 
been cowardly and over-lenient. It was a bad 
exhibition for the courts. 

That stormy petrel of the law, Justice 
Oliver Wendell Holmes, in another famous 
contempt appeal, said: 

“When it is considered how contrary 
it is to our practice and ways of think- 
ing for the same person to be sole ac- 
cuser and sole judge in a matter which, 
if he be sensitive, may involve strong 
personal feeling, I should expect the 
power to be limited by the necessities of 
the case to insure order and decorum in 
their presence. . . . I think that ‘so near 
as to obstruct’ means so near as actu- 
ally to obstruct and not merely near 
enough to threaten a possible obstruc- 
om. . . 

Of course, once a judge’s order has been 
voiced, he should obtain compliance for it. 
If he says “no photographs,” he must stop 
all photography or be less than a judge. 

This was the issue in the most important 
news photography case involving a court- 
room to date, that involving a Baltimore 
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newspaper in the 1920’s; whose photographer 
took shots with such a small and unobtrusive 
camera that its operation went completely 
unnoticed by court and participants — and 
thereby had nothing to do with the decorum 
and dignity of the court at the moment. The 
Maryland court which upheld the contempt 
penalty settled only on the order of the 
court against any photography, and_ this 
cameras not impinging on dignity and 
decorum of the moment went unreviewed. 
We have cameras today and will have 
better ones tomorrow whose operation will 
be unnoticeable and therefore similarly un- 
offending. For all I know, by tomorrow the 
TV scientists may have developed equipment 
which can operate unnoticeably through an 
aperture in wall or ceiling and which will 
bring to audiences all kinds of public affairs, 
as they do now proceedings of Congress and 
the United Nations, as visually as news- 
papers do now literally by printed word. Not 
all our statutes and rules, alas, allow for the 
onrush of scientific invention; but it comes 
nevertheless, just as the kings departed. 


The Mountain Torrent 


A great Eighteenth Century lawyer once 
put up an argument which remains classic 
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in our business in defense of wild and even 
lawless character of free publication. He was 
Lord Erskine, later Lord Chancellor of Eng- 
land, and he was defending a pamphleteer 
who had been jailed by George III. 

In setting forth the necessarily unbridled 
liberty within “freedom to publish,” Lord 
Erskine depicted liberty as the opposite of 
“orderly,” as something untrammeled, often 
uncontrolled, unpleasant and hazardous. It 
is no liberty, he argued, always to be law- 
abiding and conformist. True liberty was like 
the mountain torrent which in the spring 
rushed and roared through the pastures 
below, smashing dikes and carrying to their 
doom several sheep from the pasture herds. 
But dam up the mountain torrent, restrict 
the spring floods to “orderly” water, and it 
will fail to bring from the hills the nourishing 
and fertilizing elements, only through which 
the pasture keeps its grass through the hot, 
dry summer and fall so that all the flocks 
may eat and survive. Liberty at its wildest, 
he said, nourishes the whole commonwealth 
so that its citizens do not becomes slaves in 
any manner, and he saw no substitute for 
the spring torrents of freedom at their most 
unrestricted. . . . If there is an analogy ap- 
plicable to the great, wild, free, nourishing 
American press, I leave it to you to draw. 
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tration of justice as the Hauptmann trial 
which brought both radio and the movies 
into competition with the press and _ its 
photographers.” 

The record shows that after the Haupt- 
mann trial both the bench and the bar recog- 
nized that the time had come for action. In 
1935 the Judicial Section of the American 
Bar Association took notice that the courts 
of this nation had been “recently subjected 
to increasing public censure for indecorum 
in the conduct of their sessions” which “has 
tended to destroy respect for the courts and 





1. 60 A.B.A. Rep. (1935) 121, 


the law.” Observing that “confusion, disorder, 
or distraction is utterly subversive of effec- 
tive court procedure,” and that “the average 
citizen properly resents any sort of indignity 
in the solemn tribunals where his property, 
his liberty and even his life are placed in 
balance,” the judges of the nation resolved: 
That no court should permit its ses- 
sions to be interrupted by broadcasting 
or by the taking of photographs or mov- 
ing pictures, 
and urged that the Canons of Judicial Ethics 
be amended to reflect their views." 


I think that it can fairly be said that the 
press was equally shocked with the manner 
in which the Hauptmann trial had been re- 
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ported in its columns and was equally re- 
sponsive to public opinion. No better evi- 
dence of this fact can be cited than the re- 
port of the Special Committee of the Ameri- 
can Bar Association on Co-operation Between 
Press, Radio and Bar, as to publicity of judi- 
cial proceedings. That report, which you may 
find in volume 62 of the American Bar As- 
sociation Reports for 1937, at page 851, 
states the considered views, not only of the 
distinguished members of the bar who served 
on the committee, but also of those equally 
distinguished representatives of the American 
Newspaper Publishers Association and the 
American Society of Newspaper Editors who 
participated in the joint discussions.’ 

The report just noted was considered by 
the members of the American Bar Associa- 
tion at their meeting in 1937. It was at this 
meeting that Canon 35 was first adopted 
without dissent.* At the same meeting the 
Association also adopted Canon 36, which 
declares in part that “Proceedings in court 
should be so conducted as to reflect the im- 
portance and seriousness of the inquiry to as- 
certain the truth.” 

We live in a changing world. When these 
canons were adopted in 1937 television was 
little more than a dream. No one was then 
concerned with its possible use in the court- 
room. We did not become fully aware of its 
possible impact on the judicial process until 
certain committees of Congress took to the 
air waves with a vengeance in the years fol- 
lowing the Second World War. In 1952 an- 
other special committee of the American Bar 
Association, under the chairmanship of the 
Honorable John W. Davis, made a full ap- 
praisal of this subject and submitted its re- 
port to the Association.* The recommenda- 
tions of this committee were approved, and 
Canon 35 was amended in 1952 to preclude 
televising. As so amended the controversial 
portion of the canon reads: 
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Improper Publicizing of Court 
Proceedings 

“Proceedings in court should be con- 
ducted with fitting dignity and decorum. 
The taking of photographs in the court- 
room, during sessions of the court or re- 
cesses between sessions, and the broad- 
casting or televising of court proceedings 
are calculated to distract from the essen- 
tial dignity of the proceedings, distract 
the witness in giving his testimony, de- 
grade the court, and create misconcep- 
tions with respect thereto in the mind of 
the public and should not be permitted.” 


No Fundamental Disputes 


I am sure that all of us are in accord with 
the proposition that “proceedings in court 
should be conducted with fitting dignity and 
decorum.” In 1937 Mr. Howard’s colleagues 
and ours were “unanimous in believing that 
the highest interests of society require a sys- 
tem of judicial administration which, without 
fear or favor, will protect the rights both of 
society and of the persons accused of breach- 
ing its peace.” They were likewise unanimous 
“in believing that all extraneous influences 
which tend, or may tend to create favor, 
prejudice or passion should be eliminated.” 
This is but another way of saying that when 
the courtroom is invaded by an army of re- 
porters with cameras, sound recording de- 
vices and television equipment, no judge 
with all the power of the law at his com- 
mand, can maintain the order and decorum 
which are essential to the intelligent dis- 
charge of the court’s proper functions. Under 
such circumstances he might as well try to 
hold court in a circus tent with the circus 
going full blast. 

Whatever differences in point of view there 
may be between the bench and bar on the 
one hand and the press on the other with 
respect to the remaining provisions of the 
first paragraph of Canon 35, there are, I 





2. 62 A.B.A. Rep. (1937) 851. 
3. 62 A.B.A. Rep. 121. 
4. 77 A.B.A. Rep. (1952) 607. 


5. 77 A.B.A. Rep. (1952) 110, 257. A proviso 
adopted at the same time permitted broadcasting and 


televising of the ceremonial portions of naturaliza- 
tion proceedings “under the supervision of the court.” 
This proviso was adopted on the recommendation 
of the Committee on American Citizenship. 77 A.B.A. 
Rep. (1952) 173. 

6, 62 A.B.A. Rep. 853. 
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am sure, no fundamental disputes. At most 
there would seem to be an area of misunder- 
standing which can be settled ultimately by 
continued co-operation. The problems we 
are discussing arise most frequently on the 
criminal side. Accordingly I propose to dis- 
cuss that type of case at the outset, although 
in view of what has recently transpired in 
one of our courts in Los Angeles County, I 
shall touch on the matter of decorum in civil 
trials before I close. The canon applies, of 
course, to all litigation. 


Pictures in the Courtroom 


In 1937 the Committee on Co-operation 
made the following recommendation: 

“(3) That no use of cameras or 
photographic appliances be permitted 
in the courtroom, either during the ses- 
sion of court or otherwise; That no sound 
registering devices for publicity use be 
permitted to operate in the courtroom 
at any time; That the surreptitious pro- 
curement of pictures or sound records be 
considered contempt of court and be 
punished as such.’ 

Please note that this recommendation was 
unanimous. Notwithstanding this unanimity, 
the problem of the improper use of all kinds 
of cameras in the courtroom continues to 
plague us. Why? 

If we are honest about it we will admit that 
one of the reasons for this condition is clear: 
some judges and some lawyers who care 
more for publicity than for the integrity of 
the courts and of their profession are more 
than willing to cater to some newspapers 
whose editors care more for increased street 
sales than for the integrity of their publica- 
tions. Of course some other judges and 
lawyers are simply unaware of the canon 
and its implications. I am more concerned, 
however, with the stated position of the press 
with regard to the taking of pictures in the 
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courtroom during the progress of a trial. The 
press has said: “The public has by constitu- 
tional guarantee the right to the most com- 
plete information as to what is afoot in its 
courts. A picture may be as informing as 
columns of type. Provided the picture is made 
without disturbing the decorum of the court, 
or otherwise obstructing the ends of justice, 
the publisher has the right under the exist- 
ing law both to make the picture and to 
print it.” 

Herein lies the core of the problem. The 
canon states that “The taking of photographs 
in the courtroom, during the sessions of the 
court or recesses between sessions . . . dis- 
tract the witness in giving his testimony, de- 
grade the court, and create misconceptions 
with respect thereto in the mind of the pub- 
lic and should not be permitted.” Now is the 
best time I know of to re-examine our own 
position and see how it stands up under 
critical analysis. It occurs to me that if our 
position is sound and thoroughly understood 
by all parties concerned, we will be in a 
much better position to eradicate the evils of 
which we still have reason to complain. 

I submit at the outset that for many years 
the banning of photography in the court- 
room during the progress of a trial has had 
the express sanction of the Supreme Court 
of the United States. Rule 53 of the Rules of 
Criminal Procedure adopted by the Supreme 
Court states, under the heading “Regulation 
of Conduct in the Courtroom”: 


“The taking of photographs in the 
courtroom during the progress of judicial 
proceedings or radio broadcasting of 
judicial proceedings from the courtroom 
shall not be permitted by the court.”* 


Let me submit a second proposition. The 
canon states unequivocally that “proceedings 
in court should be conducted with fitting 
dignity and decorum.” Anything which dis- 





7. The Committee was also “in entire agreement 
that the surreptitious procurement of pictures or 
sound records is entirely indefensible.” As to the 
taking of such pictures see Ex parte Sturm, 152 Md. 
114, 136 Atl. 312, 51 A.L.R. 356. 

8. The Advisory Committee Notes to this Rule 
in 18 U.S.C.A. contain the following: “While the 


matter to which the rule refers has not been a prob- 
lem in the federal court as it has been in some 
state tribunals, the rule was nevertheless included 
with a view to giving expression to a standard which 
should govern judicial proceedings, Orfield, 22 Texas 
L.R. 194, 222-223; Robbins, 21 A.B.A. Jour. 301, 
34. .-. .” 
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tracts the witnesses in the giving of testi- 
mony as well as anything which distracts 
the lawyer in presenting it and the judge or 
jury in listening to it necessarily detracts 
from that dignity and, in turn, degrades the 
court. To put it otherwise, I submit that the 
idea that pictures can be taken during ses- 
sions of the court without destroying the 
decorum of the court or otherwise obstruct- 
ing the legitimate ends of justice is a myth. 


The orderly and decent administration of 
justice commands as a minimum the un- 
divided attention of all participants, no less 
of the judge than of the jury, witnesses and 
counsel. Every criminal trial necessarily in- 
volves the determination of the right of a 
sovereign people to be protected from criminal 
wrongdoing and necessarily involves the 
liberty of the defendant before the court, if 
not his very life. I am not greatly concerned 
with the suggestion that the taking of pic- 
tures of the participants constitutes an in- 
vasion of the right of privacy. Those who 
must participate in a trial as defendants or 
as witnesses are before the court either be- 
cause of their own acts or because of some 
essential knowledge they may have of the 
acts of others. As defendants they must 
necessarily submit themselves to the jurisdic- 
tion, of the court to answer the charges law- 
fully made against them. Those who attend 
as witnesses are discharging an obligation 
they owe society, even though they may be 
there under compulsion. To a limited extent, 
all persons concerned in the proceeding have 
foregone the right of privacy. But this is not 
to deny that all participants in the proceed- 
ing are entitled to protection against the 
unwarranted impact of the camera within 
the courtroom: the judge and jury, in order 
that they may give their undivided atten- 
tion; the lawyers, in order that they may 
faithfully discharge their professional obli- 
gations, and the witnesses, in order that they 
may conscientiously discharge their duty 
without distraction. All these things are vitally 
necessary if the defendant is to have the 
fair public trial to which he is entitled. 


The same considerations apply to the use 
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of other mechanical devices. Here again the 
Committee on Co-operation in 1937 was 
unanimous with respect to the use of sound 
registering devices for publicity purposes. 
On this point, the bar and the press were 
“quite clear that all mechanisms which re- 
quire the participants in a trial consciously 
to adapt themselves to the exigencies of 
recording and reproducing devices distract 
attention which ought to be concentrated 
on the single object of promoting justice. . . . 
Quite obviously the attention of lawyers and 
witnesses ought to be concentrated upon the 
jury who are to determine the tragic fact of 
guilt or innocence and ought not to be 
divided between the jury and an air audi- 
ence who for the most part have no real in- 
terest in the proceedings but are listening in 
to get a thrill out of a pitiful and sordid tale. 
It is too much to hope that lawyers and wit- 
nesses,’ and parenthetically I would include 
judges, “can do their full duty by the court 
and at the same time be effective actors in 
the highly specialized art of 
drama.” 

What was said recently by Mr. Davis’ Com- 
mittee on Televising and Broadcasting Court 
Proceedings leaves no doubt that the mem- 
bers of our profession still hold to the same 
view of the matter: 

“Few are the witnesses [said that 
committee] who approach the witness 
stand, either before a legislative commit- 
tee or, as we shall later remark, before 
a court, without some feeling of nervous 
embarrassment. When, in addition to the 
audience before them they are made 
aware that they are at one and the same 
time appearing before and being heard 
by an audience numbering millions, their 
psychological discomfort is inevitably in- 
creased. .. . It is not difficult to conceive 
that all participants may become over- 
concerned with the impression their ac- 
tions, rulings or testimony will make on 
the absent multitude.” 


broadcast 


Misconceptions Relating to the Courts 

I come, then, to the last proposition which 
time permits me to discuss. The canon de- 
clares that the taking of photographs dur- 
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ing sessions of the court and the broadcast- 
ing or televising of court proceedings create 
misconceptions in the mind of the public 
with respect to such proceedings and the 
court. These public misconceptions relate to 
the function of the courts and the nature of 
the judicial process. 


The primary misconception is that the 
courts are places of entertainment and that 
criminal trials are conducted for the pur- 
pose of satisfying the sadistic instincts of 
a large part of the public, including the rela- 
tively few who can crowd into the court- 
room. The more sensational the case, the 
more sordid the story which is unfolded, the 
greater is the demand for detail. 

Fortunately most of the public including 
most of the press have a true concept of the 
primary function of the court in a criminal 
trial. The Sixth Amendment provides that 
“in all prosecutions the accused shall enjoy 
the right to a speedy and public trial, by an 
impartial jury . . . ; to be confronted with 
the witnesses against him; . . .” The Fifth 
Amendment declares that “no person shall . . . 
be deprived of life, liberty or property, with- 
out due process of law; . . .” Comparable 
language is found in the constitutions of 
every state. Our trouble comes from a lack 
of understanding of the duty of the court to 
see that every defendant has a fair trial 
within the meaning of these constitutional 
guarantees. The canon is designed to aid the 
court in the discharge of that obligation. 

Fundamentally, the requirement of a 
speedy and public trial is for the benefit of 
the accused in a criminal trial. This require- 
ment was created and satisfied long before 
photography, radio, television, or tape record- 
ing came into existence. Trials would be no 
less public in the constitutional sense if the 
mechanical devices used by reporters for 
these purposes were forever banned from the 
courtroom. As Mr. Justice Frankfurter said 
recently: 

“It has taken centuries of struggle to 
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evolve our system of bringing the guilty 
to book, protecting the innocent, and 
maintaining the interests of society con- 
sonant with our democratic professions. 
One of the demands of a democratic 
society is that the public should know 
what goes on in courts by being told by 
the press what happens there, to the end 
that the public may judge whether our 
system of criminal justice is fair and 
right. On the other hand our society 
has set apart court and jury as the tri- 
bunal for determining guilt or innocence 
on the basis of evidence adduced in 
court, so far as humanly possible.” 

A most recent case which serves well to 
illustrate our position arose out of the court's 
order in the Jelke trial excluding the press 
from the courtroom during portions of the 
trial. In United Press Associations v. Valente'” 
plaintiffs sought to compel recognition of 
their right to attend and report the proceed- 
ings in that and, of course, all other trials. It 
is important to note that Jelke’s right to com- 
plain of the exclusion order was not the point 
at issue. The case is significant here insofar 
as the court defined and commented on the 
meaning of the right to a public trial: 

“The public interest in a public trial 

[said the court] stems not from a right 
of every citizen to be a spectator, but 
consists in keeping the fabric of society 
from being injured by the destruction of 
the civil rights of the individual. Pub- 
lic interest in such cases is secured by 
giving to persons accused of crime the 
opportunity to vindicate their own 
basic rights for their own protection. 
Freedom of the press is not involved. . . . 
‘The requirement of a public trial is for 
the benefit of the accused, says Judge 
Cooley (1 Cooley on Constitutional Limi- 
tations, 8th Ed., p. 647), ‘that the public 
may see that he is fairly dealt with and 
not unjustly condemned, and that the 
presence of interested spectators may 
keep his triers keenly alive to a sense of 
their responsibility and to the impor- 
tance of their functions. . . .’” 





9. Statement in Maryland v. Baltimore Radio 
Show, 338 U. S. 912; 94 L. ed. 502. 


10. 281 App. Div. 395, 120 N. Y. Supp. 2d 174 


(March 1953); and see case note, 67 Harv. Law 
Rev. 344, 
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Equally in point, the court observed that 


the intention of the constitutional guarantee 


of a public trial 

“could hardly have been to vest in 
each citizen a cause of action to compel 
his admittance. If so, there have been 
sensational trials that could not have 
been conducted in any courthouse in the 
United States. . . . The direction that 
trials in all courts shall be public and 
that every citizen may attend the same, 
even if construed in the most literal 
sense, was given to judges concerning 
how they should conduct their courts 
in the interest of the parties before the 
court, and not designed to create causes 
of action in outsiders to meddle in the 
administration of justice between liti- 
gants while trials are in progress.” 


I could cite many other legal authorities 
to like effect. I think, however, that I can do 
better if I turn to the press itself. Let me 
quote briefly from an editorial which ap- 
peared less than a month ago in a long- 
established newspaper published in Los 
Angeles. On February 13, 1954, the editor of 
the Hollywood Citizen-News wrote: 


“Newspapers that oppose official ef- 
forts to insure fair trial insist that they 
are fighting for freedom of the press 
and that they know what is in the in- 
terest of law and order. 

“But there is no complete freedom for 
the press. Newspapers should respect the 
rights that the constitution and the laws 
grant to other people. 

“Newspaper men are not laws unto 
themselves. Federal and state constitu- 
tions and laws provide rights for every 
citizen. 

“Newspaper men should face the fact 
that they are extremely prejudiced when 
it comes to the question of whether or 
not the publication of a picture or story 
which will contribute to the sale of news- 
papers, will deprive some citizen of his 
rights... . 

“Newspapers should hold great respect 
for a public official who has the cour- 
age to stand up against demands of 
newspapers in order to protect the rights 
of some lowly citizen. Few public offi- 
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cials have such courage. 

“Too many public officials grovel 
before powerful newspapers and violate 
their duties to other citizens. .. . 

“When a judge insists that it is his 
duty to run his courtroom in the inter- 
ests of fair trials and justice, regardless 
of whether or not it pleases newspaper 
men, that judge should be highly com- 
mended for his courage.” 

So far, then, as Canon 35 applies to the 
reporting of trials in criminal cases, let me 
leave you with this thought: that as long as 
the court is bound to afford every defendant 
a fair, speedy and public trial within the 
meaning of the sixth amendment to our con- 
stitution, Canon 35 properly proscribes the 
taking of photographs during court sessions 
as well as the broadcasting and televising of 
court proceedings. So far as I can see, the 
canon needs no change. Proper enforcement 
of the canon will in no way impede the 
proper discharge by the press of its ancient 
duty to fully and fairly report the news and 
will help us all to conduct the proceedings 
in our courts with fitting dignity and de- 
corum. 


Civil Proceedings 


In view of what happened recently in the 
courtroom of one of my brethren on the 
bench in Los Angeles County, I suppose I 
should not close without some comment on 
publicity of proceedings on the civil side of 
the courts. The canon applies as much to 
civil cases as it does to those on the criminal 
side. 

I refer, of course, to the preliminary pro- 
ceedings for temporary alimony in the case 
of Roosevelt v. Roosevelt. The case is yet to 
be tried on the merits. As an exhibit I offer 
the feature “story” on pages 19 to 21 of the 
issue of Life dated February 15, 1954. Let 
me say right here that the judge who presided 
and who gave the press permission to take 
photographs and tape recordings at the first 
day’s hearing realized at once that such ac- 
tivities in a court of justice are utterly ill- 
advised and as promptly revoked the per- 
mission he had granted. But the case serves 
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to illustrate the wisdom of the bar in adopt- 
ing the canon we are discussing. Imagine the 
trial judge in this or in any other case trying 
to “concentrate upon the single object of pro- 
moting justice” with nearly fifty newspaper 
reporters and photographers in his court- 
room during the taking of testimony, not to 
mention those who were responsible for op- 
erating the sound-recording devices! When 
we consider courtroom reporting such as this, 
we may well pause to wonder whether Peter 
Zenger has once more turned over in his 
gravel 


Conclusion 


The first function of the court in an ad- 
versary proceeding is the determination of 
the issues of fact. In our search for truth we 
have supposedly progressed from the ancient 
modes of trial based on supernatural beliefs 
to what we conceive to be more rational 
methods. However defective our methods 
may be, and none of us claim that they are 
perfect, the essential values of our system 
must be preserved. 

Chief among these values is the right of 
all interested parties to be heard. In recent 
years we have witnessed in the hearings be- 
fore some congressional committees many 
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examples of the fact-finding process turned 
into irresponsible inquisitions for the enter- 
tainment of the public. I cannot believe that 
any responsible member of the bar or any 
responsible representative of the press would 
wish to see proceedings in our courts brought 
down to the same level. Providing entertain- 
ment or sport for the public is not a part of 
the judicial process. 

The primary responsibility for the adminis- 
tration of justice according to law rests with 
the legal profession. The American Bar As- 
sociation, speaking for our profession, has 
adopted Canon 35 of the Canons of Judicial 
Ethics, “the spirit of which it suggests as a 
proper guide and reminder for judges, and 
as indicating what the people have a right 
to expect of them.” As I said at the beginning, 
this canon was first suggested by the judges 
themselves. If we are to retain the confidence 
of the public in our courts those of us who 
have the direct responsibility for maintaining 
proper dignity and decorum in the court- 
room must accept the strong guidance of this 
canon. Only through its observance can we 
give the public what they have the right to 
expect of us. In doing so we earnestly be- 
speak the continued co-operation of the 
press. 














Committee on Hearmg 


Officers Asks for Help 


** EveryTHING you study in administra- 
tive procedure heads up to the hearing officer 
just exactly like everything you study in judi- 
cial procedure heads up to the judge,” said 
Judge E. Barrett Prettyman, U. S. Court of 
Appeals for the District of Columbia Circuit, 
and Chairman of the President’s Conference 
on Administrative Procedure, at a recent 
meeting of the Conference’s Committee on 
Hearing Officers, which meeting launched an 
extensive study of the status of federal hear- 
ing officers. 


As many readers know, the role of the 
hearing officer in government regulation has 
for a long time presented a disturbing prob- 
lem and caused a clash of deep feelings. The 
passage of the Administrative Procedure Act 
was thought to mark a far forward step in 
abating the agency bias which many people 
suspected was carried by some hearing 
officers. The new and unique employe status 
which Section 11 of the Act bestowed upon 
approximately 288 such officers of some 20 
agencies was placed under the guardianship 
of the Civil Service Commission. For various 
reasons CSC’s operations under the Act soon 
met with considerable disfavor.* Unrest 
finally burgeoned into litigation challenging 
certain CSC regulations. The case was lost 
and the unrest continues.* 

The Committee on Hearing Officers has 
taken on the task of trying to find some solu- 
tion to the status problem. As Judge Pretty- 


By BROCKMAN HORNE 


man told the Committee, “Somebody is going 
to solve it, you can just bet on that. The way 
to get the answer that will stand up is to 
come at it thoughtfully, and that is what you 
are proposing to do.” 

Earl W. Kintner, General Counsel, Federal 
Trade Commission, is chairman of the Com- 
mittee. The other members are Richard S. 
Doyle, and Wilbur R. Lester, both of the 
Washington, D. C. bar; Joseph E. McElvain, 
Chairman, Appeals Council, Social Security 
Administration; Lawrence V. Meloy, Chief 
Law Officer, Civil Service Commission; Ed- 
win L. Reynolds, Solicitor, Patent Office; 
William F. Scharnikow, Trial Examiner, Na- 
tional Labor Relations Board; and L. Paul 
Winings, General Counsel; Immigration and 
Naturalization Service. 


Several able consultants have made their 
services available. They are Harold F. Baker, 
Donald C. Beelar, John W. Cragun, Robert 
N. Denham, Frazer F. Hilder, Robert F. 
Jones, and Gerard D. Reilly, all of the Wash- 
ington, D. C. bar; Prof. Ralph F. Fuchs, 
Bloomington, Indiana; John B. Gage of the 
Kansas City bar; Dean Paul M. Herzog, 
Cambridge, Mass.; Theodore R. Iserman and 
Wm. P. Palmer of the New York bar; and 
Curtis C. Williams, Jr., of the Cleveland bar. 

The Committee feels that a broad base of 
diverse opinion is essential to a fair and im- 
partial study. Information is being gathered 
both in writing and by open recorded hear- 





1. The Conference is composed of delegates from 
56 departments and agencies having rule-making or 
adjudicatory functions, together with three Federal 
judges, three Federal hearing officers, and 12 mem- 
bers of the bar. 


2. See, for example, Fuchs, Ralph F., “The Hear- 
ing Examiner Fiasco under the A.P.A.,” 63 Harv. 


L.R. 737 (1950), for a history of the administration 
of Sec. 11. 

3. Ramspeck vs. Fed. Trial Examiners Confer- 
ence. 345 U. S. 128 (1953). Regulations concerned 
compensation, promotion, tenure, and rotation of 
cases. 
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ings. So far, some 30 hours of testimony have 
been received from the Civil Service Com- 
mission, from Section 11 examiners, and 
from agencies utilizing such examiners. Next 
will appear bar groups and other interested 
persons and organizations. 

The Committee is also receiving a consider- 
able number of extremely helpful written 
communications from agencies, examiners, 
and bar organizations. However, the Com- 
mittee feels that a large potential source of 
detailed reasoned opinion reposing in the 
minds of individual lawyers remains as yet 
untapped. It is for that reason that the read- 
ers of this JouRNAL, as members of a select 
group of lawyers, are urged to furnish their 
full and frank views. 


Here are some of the questions the Com- 
mittee is striving to answer: 


Qualifications and Recruitment. What are 
the necessary qualifications of a hearing 
officer? Is a general knowledge of the law 
coupled with judicial temperament sufficient, 
or should he possess specialized qualifica- 
tions? If the latter, what qualifications are 
needed? What are the best sources of hear- 
ing officers and how should they be re- 
cruited? 

Selection and Appointment. Should CSC's 
present system of administration of Sec. 11 
of the A.P.A. be continued, or should it be 
changed and, if so, how? Or should Sec. 11 
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be amended? If so, should selection and ap- 
pointment be made by the President, by the 
agency, by an authority such as an Office of 
Administrative Procedure, or by another 
method? Should an applicant’s qualifications 
be appraised prior to selection by an author- 
ity independent of the selecting authority? If 
so, what about the composition, qualifications, 
method of appointment, tenure, and compen- 
sation of the appraising authority? 

Administration. Should a hearing officer be 
an agency employe as at present, or should 
he be an employe of a central office such 
as an Office of Administrative Procedure but 
assigned to an agency either on a permanent 
basis or on a temporary basis? Should his 
office be located in the agency’s quarters or 
in a separate central office? 

If he should be appointed by or be an 
employe of a central office such as an Office 
of Administrative Procedure, then should 
such an office be an independent agency or 
placed within one of the executive depart- 
ments or agencies? What about the composi- 
tion of such an office, and the qualifications, 
method of appointment, tenure, and com- 
position of its head or heads? 

Tenure. Should a hearing officer serve for 
life, for a term of years (if so, how many), 
or at the pleasure of some person (if so, 
whom )? 


Removal. Should a hearing officer be re- 


BROCKMAN HORNE is a member of the staff of the Committee on Hearing Officers, and a 

trial attorney in the Bureau of Antimonopoly of the Federal Trade Commission. Here is the 

entire committee. Left to right, Meloy, McCarthy, Scharnikow, Winings, Doyle, Prettyman, 
Horne, Kintner, Lester, Reynolds and McElvain. 
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moved for cause and, if so, should specific 
grounds be contained in the charges? Should 
he be removed under CSC reduction-in- 
force rules? Should he be entitled to a hear- 
ing in any case of removal? 

Compensation and Promotion. What level 
or levels of compensation are required to at- 
tract competent persons? Should all hearing 
officers receive the same compensation? If 
not, should it be of the same level through- 
out an agency? If not, should it vary within 
an agency according to subject matter, level 
or work difficulty, or both? If compensation 
should vary within an agency, who should 
evaluate for promotion and who should 
promote? 

If you have views on any or all of the 
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foregoing questions, the Committee would 
sincerely appreciate your making them avail- 
able. All submissions will become a part of 
the permanent record being made of the 
study. The Committee is trying to conclude 
its work as expeditiously as possible, and 
therefore comments and views should be 
submitted without undue delay. 

Should you care to appear before the Com- 
mittee in Washington to supplement orally 
your written views, the Committee would be 
happy for you to do so. If such is your wish, 
please advise so that a notice of hearings 
can be sent you. The address is: Committee 
on Hearing Officers, Room 576, Federal 
Trade Commission Bldg., Washington 25, 
RB <. 





A. B.A. Endorses Salary Increases, Immunity Bill 


At its mid-year meeting in Atlanta last 
month, the House of Delegates of the Ameri- 
can Bar Association endorsed the recom- 
mendation of the Commission on Judicial 
and Congressional Salaries to increase salaries 
of federal judges and members of Congress. 
Proposed increases are from $15,000 to 
$27,500 for district judges and members of 
Congress, from $17,500 to $30,500 for circuit 
judges, and from $25,00 to $39,500 for 
Supreme Court justices, and $40,000 for the 
chief justice. Congress is expected to act on 
it sometime this month. 

On the recommendation of the Section of 
Criminal Law and of the Committee on Com- 
munist Tactics, Strategy and Objectives, the 
House endorsed H. R. 6899, which provides 
that witnesses before Congressional com- 
mittees may be compelled to testify under 
grants of immunity approved by the At- 
torney-General, nothwithstanding their plea 
of possible self-incrimination under the Fifth 
Amendment. The House declined, however, 
to approve H. R. 477, the “wire-tapping bill,” 
under which the F.B.I. and certain other fed- 
eral agencies could intercept communica- 


tions in the interest of national security and 
defense. 

The House took a significant first step 
toward establishing a system of controls over 
the standards of education and experience 
which should be required for specialists in 
the various fields of the law. Recommenda- 
tions of a special committee were approved 
in principle and left to the board of governors 
for implementation, organization and financ- 
ing. 

Three recommendations of the Public Re- 
lations Committee were approved, authoriz- 
ing the committee to cooperate with private 
producers of commercially-sponsored _tele- 
vision shows dramatizing the law and the 
courts, authorizing the committee to act 
promptly in the name of the Association to 
counteract erroneous or misleading public 
statements about the Association or the pro- 
fession, and approving the creation of an 
advisory council consisting of professional 
public relations consultants of state and local 
bar associations, to aid in integrating the 


public relations activities of the organized 
bar. 





April, 1954 


N.B.C. Television Program 
Based on Legal Aid Incidents 


A television program entitled “Justice!” pro- 
duced under the supervision of the National 
Legal Aid Association and based upon inci- 
dents contributed by legal aid workers 
throughout the country went on the air 
beginning April 8 every Thursday evening 
from 8:30 to 9:00 o'clock over the N.B.C. 
network. It is sponsored by the Borden Com- 
pany. 

The initial run will be at least thirteen 
weeks, with the possibility of an extended 
run if it is successful. It is a dramatic 
half-hour designed for entertainment, and 
will not undertake to be a documentary 
presentation of legal aid work. The stories 
will be human interest dramas based upon 
unidentified cases from the files of legal aid 
offices. The series should do much to give 
the public a better understanding of legal 
aid work and its importance to the adminis- 
tration of justice. 





Columbia Group to Study 
Judicial Fact Finding in 
Scientific and Technical Fields 


A grant of $50,000 to Columbia University 
has set in motion a study of the functioning 
of American courts in the finding of com- 
plicated scientific facts. The grant, from Dr. 
Edwin H. Armstrong, inventor of FM radio, 
sets up a committee of four legal experts and 
one outstanding scientist, to serve under 
Dean William C. Warren of Columbia law 
school. 


“The techniques involved in the ascer- 
tainment of such facts,” said Dr. Armstrong, 
“have not been adequately developed, with 
the result that important decisions sometimes 
have been made and important actions taken, 
upon erroneous findings of fact in technical 
and scientific fields.” He said the projected 
study “might result in suggestions or recom- 
mendations for better techniques and pro- 
cedures to be employed in the making of 
determinations of fact in scientific and tech- 
nical fields.” 
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—Bench and Bar Calendar—_. 


April 

16-17—Bar Association of the State of Kansas, 
Topeka. 

19-24—Lawyers’ Week, Southern Methodist 


University, Dallas, Texas. 

23-24—Judicial Conference, 6th Circuit, Ann 
Arbor, Mich. 

23-24—-State Bar of Arizona, Tucson. 

28-May 1—Florida Bar, St. Petersburg. 

29-May 1—New Jersey State Bar Association, 
Atlantic City. 


May 

2-5 —Louisiana State Bar Association, Biloxi, 
Miss. 

5-7 —Illinois State Bar Association, East St. 
Louis. 

13-14—Bar Association of Arkansas, Hot 
Springs. 

13-15—South Carolina Bar Association, Char- 
leston. 

19-22—American Law Institute, Washington, 
D. C. 


20 —American Judicature Society Board of 
Directors, Washington, D. C. 
20-22—Ohio State Bar Association, Youngstown. 
24-25—Judicial Conference, 7th Circuit, Chi- 
cago, Ill. 
24-26—A.B.A. regional meeting, Portland, Ore. 
26 —American Judicature Society luncheon 
meeting, Portland, Oregon. 
27-29—Bar Association of Tennessee, Gatlin- 
burg. 


June 

2-3 —Virginia State Bar, Roanoke. 

2-4 —Iowa State Bar Association, Des Moines. 
10-11—Georgia Bar Association, Macon. 
17-19—Mississippi State Bar, Edgewater Park. 
18-19—Missouri Judicial Conference, Kansas 

City. 
21-24—Pennsylvania Bar Association, Spring 
Lake, N. J. 

23-26—Utah State Bar, Salt Lake City. 
24-25—Minnesota State Bar Association, Duluth. 
24-25—Wisconsin Bar Association, Eau Claire. 
24-26—Maryland State Bar Association, Atlan- 

tic City, N. J. 
25-26—Massachusetts Lawyers’ Institute, Swamp- 
scott. 

27-30—Judicial Conference, 4th Circuit, Hot 

Springs, Va. 


July 
1-3 —State Bar of Texas, San Antonio. 


12-14—Judicial Conference, 10th Circuit, Estes 
Park, Colo. 


August 


16-20—American Bar Association, Chicago, III. 
19 —American Judicature Society, Chicago. 
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Pennsylvania Rule on 
Courtroom Publicity 


May I point out that in Mr. Brand’s letter 
in the February issue there was an inadvert- 
ent omission of reference to Pennsylvania 
Procedural Rule 223 (b) which has been in 
effect since March 30, 1939 (fifteen years), 
and which reads: “During the trial of actions 
the court shall prohibit the taking of photo- 
graphs and motion pictures in the courtroom 
and the transmission of communications by 
telegram, telephone or radio in or from the 
courtroom.” 

Pamir W. AMRAM 
Vice-Chairman 
Procedural Rules Committee 


Courtroom Publicity 
In California 


May I correct Mr. Brand’s statement in 
the February JouRNAL on canons and court 
rules on courtroom publicity? In the first 
place, the Conference of California Judges 
is wholly unofficial. In the second place, it 
did not adopt Canon 35 in its original form. 
The canon adopted by the Conference in 
1949 reads: 


“30. Improper Publicity of Court Pro- 
ceedings. Proceedings in court should 
be conducted in an atmosphere of fair- 
ness and impartiality, and with dignity 
and decorum. The taking of photographs 
in the courtroom during court proceed- 
ings, or broadcasting, or recording for 
breadcasting, all or any part of a pro- 
ceeding before a court by radio, tele- 
vision or otherwise, in an improper 
interference with judicial proceedings, 
and should not be permitted by a judge 


at any time.” 


You will see from this that the taking of 
photographs in the courtroom during recess 
is not declared out of bounds. 


Puisprick McCoy 
Superior Court 
Los Angeles, Calif. 


Witnesses of the Court 


I have read the Leo J. Reiss article in the 
December issue with much interest. 


I have long suggested that all witnesses ex- 
cept the parties and their privies be sub- 
poenaed as court’s witnesses, and that neither 
side be bound by their testimony. I have 
also suggested that any witness not suggested 
by the parties but known to the court be 
subpoenaed on the court’s own fiat, so that 
any outsider who knows of witnesses to the 
truth may advise the court direct, and the 
judge can use his own discretion as to 
whether or not they should be subpoenaed. 


I have suggested to the Rules Committee 
the idea of “swivel pleadings” in cases in- 
volving numerous parties, or some lengthy 
expositions of fact. I have suggested that the 
names of the parties, their initial description 
and places of residence, be contained in a 
praecipe, which would be separate from the 
pleading proper, but which, together with it, 
would constitute the pleading. Thus parties 
could be added or dropped by simply amend- 
ing the praecipe and without rewriting an 
entire pleading; and the pleading proper 
could be amended without recopying a page 
or two of names and party descriptive matter. 
Of course a pleader would have the election 
to rewrite his pleading entirely if he saw 
proper. : 

Hosart Huson 
Refugio, Texas 
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The Literature of 





Judicial Administration 





Bar Association Handbook 
Will Be Out This Month 


As this issue of the JourNaL went to 
press in Detroit, presses in Baltimore were 
rolling in production of the long-awaited 
book, Bar Association Organization and 
Activities, by Glenn R. Winters, which is 
being published by the American Judicature 
Society for the Survey of the Legal Profession 
and the Conference of Bar Association Presi- 
dents. The presswork was expected to be 
completed by April 20, and finished copies 
of the bound volume ready for distribution 
on or about May 1. 


The volume is one of the official reports of 
the Survey of the Legal Profession, on bar 
association organization and activities, as to 
which the author was appointed Survey 
reporter. When the Conference of Bar Asso- 
ciation Presidents was organized, the same 
author prepared for it the outline of sug- 
gested bar association activities which was 
published in the July, 1950, issue of the 
American Bar Association Journal. He was 
subsequently asked to expand that work into 
a full-size manual for the guidance of bar 
association officers. This project was so nearly 
identical with the Survey report that with 
the approval of both organizations the two 
were combined into one, and the present 
volume is offered as the Survey of the Legal 
Profession’s published report on bar associa- 
tion organization and activities, and at the 
same time as the Conference of Bar Associa- 
tion Presidents’ handbook for bar association 
officers. 


The twelve chapters of the book take up in 





1. Ann Arbor; American Judicature Society, 1954. 
Fabrikoid, pp. xx and 243. $4.00, 5 or more $3.50 
each, 10 or more $3.00 each. 






























































An illustration from the chapter on bar association 
publications, showing a variety of editorial features 
to be found in bar journals throughout the country. 


order the organization and government of 
bar associations, with text of a model con- 
stitution and by-laws for local bar associa- 
tions; membership, finances and office man- 
agement of bar associations, with text of a 
model constitution and by-laws for a bar 
association foundation; bar association meet- 
ings and programs; the bar journal and other 
bar association publications; the bar and legal 
education, including the important topic of 
continuing legal education which has aroused 
such interest in recent years; services of bar 
associations to their members; legal aid and 
lawyer reference service; ethics, grievances 
and unauthorized practice; the organized 
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bar’s legislative program; the bar’s part in 
promoting the efficient administration of 
justice; American citizenship; and public 
relations. 


With respect to each of these, the book 
presents, for the Survey, a full picture of 
what has been and is being done by the 
organized bar, and, for the Conference of 
Bar Association Presidents, practical sug- 
gestions for fitting them into the bar associa- 
tion’s program of activities. Each chapter is 
well documented with references to other 
literature on the same subject, and to sources 
from which other helpful materials may be 
secured. The usefulness of the book is in- 
creased by the fifty-two illustrations, includ- 
ing charts and diagrams, reproductions of 
forms, and other pictorial materials. 


As pointed out by Howard L. Barkdull, 
former president of the American Bar Asso- 
ciation, in his foreword, “up to now there has 
been no single place where information and 
guidance of this character may be found. 
The new officer has blazed away, doing his 
level best, but sometimes not too well, 
acquiring much experience during his journey 
of one year, but reaching the end of his term 
just at the time when he has come to know 
what it is all about, and turning his associa- 


tion over to someone else who starts out with . 


the same absence of experience. This book 
goes far in the direction of making up the 
deficiency.” 

The large responsibility that the organized 
bar properly bears in the struggle for the im- 
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provement of the administration of justice, 
and the fact that the majority of the efforts 
of the best modern bar associations are in 
that field, constitute the basis for the Amer- 
ican Judicature Society's interest in this work. 
Within the book may be found blueprints 
for bar association support of practically all 
of the judical administration reform program 
for which the American Judicature Society 
has contended through the years. 

On the theory that maximum benefit may 
be obtained by putting the book in the 
hands of all active bar association workers 
rather than a single copy on the shelf of the 
bar association library, the book has been 
priced with a view to encouraging bulk pur- 
chases. 

Single copies $4.00 postpaid; five or more 
$3.50 each, ten or more $3.00 each, plus ship- 
ping charges. 





In our last issue through an error we 
omitted the footnote citation to Helen L. 
Clagett’s Administration of Justice in Latin 
America. It was published by Oceana Pub- 
lications, 43 W. 16th St., New York 11. Cloth 
bound, 160 pages, $5.00. 
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“Modernizing Jury Trials,” by Michael Feinberg. 
Chicago Bar Record, December, 1953, pp. 121-125. 
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Procedural rules must be direc- 
tory, not mandatory; actual prejudice 
must be the indispensable basis for all 
procedural objections; rules of evidence 
must be radically revised; calendars must 
be arranged in a way to avoid waste of 
time on the part of judges, lawyers and 
witnesses; better cooperation between 
judge and jury must be re-established; a 
much more comprehensive system of re- 
ferences and auxiliary administrative ma- 
chinery must be developed; the economic 
waste and legal risks of new trials must 
be reduced; the mechanism of review of 
judgments must be enormously simplified 
and cheapened; the courts must be uni- 
fied and judicial personnel be subject to 
mobilization wherever needed; and better 
methods must be employed for the selec- 





tion and retirement of judges. These prob- 


lems are intricate, pressing, and of vital 
concern to the profession and to society. 


EDSON R. SUNDERLAND 

















